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language of the opinion shows unmistakably that the court intended the 
argument upon which its decision was based to extend to the Act as a 
whole. 

It has been vigorously asserted 18 that the Kansas Act presents an 
"entirely different theory of police law" from that heretofore recog- 
nized, in that it empowers the Court of Industrial Relations to enter 
affirmative orders commanding the employer who wishes to shut down 
to continue in operation, requiring him to take certain persons into his 
employ, to pay them certain wages, and the like, whereas heretofore 
the police power has been used only to restrict activities and uses that 
had proved hurtful to the public. It is sufficient to reply that the Kan- 
sas Court can do none of these dreadful things arbitrarily; and that 
affirmative regulations under the police power have not been unusual, 
and have been sustained, as for example, where the Oklahoma banks 
were required to contribute to a state guaranty fund, 19 and where, under 
the New York Emergency Rent Law, owners of apartment houses were 
required to provide elevator service and heating for their unwelcome 
tenants. 20 

The trend of decisions on constitutional questions during the past 
year makes it clear that the friends of the Kansas Act have less to fear 
from the courts than from the legislature. 

W. R. V. 

BONUS LEGISLATION 

The rather startling decision of the New York Court of Appeals in 
the recent case of People v. The Westchester County National Bank, 
Sept. 12, 1921, 65 N. Y. L. Jour. No. 138, 1 has raised a new obstacle 
in the road which bonus legislation has had to travel. An act of the 
New York Legislature 2 provided for the issuing of $45,000,000 of bonds 
by the state, the proceeds of which were to be expended for a bonus 
to persons who had served in the military or naval forces of the 
United States, at any time during the period of the recent war. The 
terms of the Act required that it be submitted to the people, who voiced 
their approval of the same by an overwhelming majority. The defend- 
ant Bank was a successful bidder for bonds of the value of $25,000, 
which it later refused to accept. The court acknowledged that the 
Act would serve a public purpose sufficient to justify taxation. On 
the ground, however, that it violated the constitutional provision 3 that 



" See Dean, op. cit., 7 A. B. A. Jour. 333. 

"Noble State Bank v. Haskell (I911) 219 U. S. 104, 31 Sup. Ct 186. 

"Marcus Brown Holding Co. v. Feldman (1921, U. S.) 41 Sup. Ct. 465. 

'Official Report: 231 N. Y. 465. 

'Laws, 1920, ch. 872. 

' N. Y. Const, art. VII, sec. 1 ; art. VIII, sec. 9- 
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"the credit of the state shall not be given or loaned to or in aid of any 
individual," the Act was declared invalid. The court held that the 
bonus constituted a mere gratuity or reward, and that it was not the 
recognition of a moral obligation by the state which alone could have 
placed it outside the scope of the constitutional limitation. 4 Upon 
this point, the crux of the decision, Justice Cardozo dissented, holding 
that the unequal distribution of the burdens of the state gave rise to 
the moral obligation. 5 

Bonus legislation has had its recurring periods during our national 
history. The power of Congress to grant pensions or bounties to those 
who serve in the military forces of the United States seems seldom to 
have been questioned in the courts in view of the fact that the federal 
pension system had its origin in the Revolution and, beyond question, 
was sanctioned by the f ramers of the Constitution who were members 
of the first Congress. 6 

During the Civil War, the expenditure of money by a state or 
county for bounties to induce men to enter the military forces of the 
nation was everywhere held valid. 7 The courts held that legislation 
to this end did not unconstitutionally interfere with the war powers 
of Congress, and that the purpose for which the money was expended 
was a public and not a private one, in the relief afforded from the 
necessity of drafting. It may be noted, however, that these decisions 
for the most part were rendered while the Civil War was in progress 
and the emergencies of the time were adjudged sufficient to author- 
ize the incurring of indebtedness on the part of the state and county. 8 
The public purpose of the tax was not a pressing issue. 



'"A payment to an individual is not a gift if it be made in recognition of a 
claim, moral or equitable, which he may have against the state." Andrews, J., in 
principal case. 

"Pound, J., in a brief dissent holds that the bonds being sold on the market, the 
borrowed money becomes money of the state. The credit of the state is therefore 
not given or loaned in any manner, and the money of the state is subject only to 
the limitation that it be used for a public purpose, which he finds in the promotion 
of military zeal in the future. 

8 United States v. Hall (1878) 98 U. S. 343; United States v. Fair child (1867, 
D. C. Mich.) 1 Abb. 74. 

' Cass Township v. Dillon (1864) 16 Ohio St. 38; Taylor v. Thompson (1866) 
42 111. 9; State v. Demarest (1866) 32 N. J. L. 528; Speer v. Blairville (1865) 
50 Pa. 150; Booth v. Woodbury (1865) 32 Conn. 118; Laughton v. Putney 
(1871) 43 Vt. 485; contra, Ferguson v. Landram (1867, Ky.) 1 Bush, 548, later 
appealed, (1868, Ky.) 5 Bush, 230. 

* In Cass Township v. Dillon, supra note 7, at p. 40, where the levy of a tax to 
pay a bounty to each volunteer who had enlisted or might enlist was held constitu- 
tional, the court said : "Looking at the occasion and object of the statute, it is, in 

our opinion, authorized It was enacted flagrante bello; and its object was 

to aid the several localities .... in furnishing their allotted quotas of troops. . . ." 
See also Franklin v. State Board of Examiners (1863) 23 Calif. 173. 
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State legislation providing for bounties to soldiers for past services, 
such as the New York Statute in question, is now valid by the clear 
weight of authority, although it seems impossible to harmonize the 
earlier decisions where the bounty was not given as a pension to the 
injured or disabled. The view taken by some courts is that such 
statutes are unconstitutional, if there was not an offer or promise 
of a bounty at the time of entering the service, since they authorize 
the expenditure of public funds for a private and not a public pur- 
pose.' The majority view sustains the validity of these statutes and 
finds the public purpose of such acts in the stimulation to patriotism, 10 
in the gratitude of the state to volunteers, who assumed a special share 
of the public burden, thus relieving the community to that extent from 
a draft, 11 in the encouraging of military training and continued service 
in the State National Guard, 12 or in the discharge of the honorable 
obligation of the state to recompense those serving in the military 
forces of the United States. 13 When it is remembered that taxation is 
a prerogative of the legislature which should be interfered with only 
when it clearly serves no public purpose, it would seem to follow that 
the view adopted by the majority of the courts is sound. 14 

The case under discussion turns upon the court's finding that no 
obligation exists on the part of the state, either in equity, justice, or 
morals, to pay a bonus. Plainly the discharge of a moral obligation is 
not a gift. A moral obligation on the part of the state is sufficiently 
a public purpose to sustain a tax discharging it. 15 There is difficulty, 

'Mead v. Acton (1885) 139 Mass. 341, 1 N. E. 413; Opinion of Justices 
(1905) 186 Mass. 603, 72 N. E. 95. But see Opinion of Justices (1912) 211 
Mass. 608, 98 N. E. 338, a departure from these earlier decisions, holding valid 
a payment, of $125 to each veteran of the Civil War by the State, in view of the 
legislative declaration that it was "a testimonial for meritorious service." See 
also Beach v. Bradstreet (1912) 85 Conn. 344, 82 Atl. 1030 where the court held 
an Act unconstitutional which provided for a gift of $30 annually, as state aid, 
to every veteran of the Civil War. But if the benefits of the act had extended only 
to those who served to the credit of the state, the result might have been different 
See also Crowell v. Hopkinton (1865) 45 N. H. 9; Schackford v. Newington 
(1866) 46 N. H. 415. It will be noted however that the Legislature of New 
Hampshire voted a bounty to the veterans of the recent war, the constitutionality 
of which has never been determined. Laws, 1919, ch. 140; Laws, 1919, Special 
Session, ch. 1. Bush v. Board of Supervisors (1899) 159 N. Y. 212, 53 N. E. 
1 121. Cf. Washington Co. v. Berwick (1867) 56 Pa. 466. 

"Opinion of Justices (1912) 211 Mass. 608, 98 N. E. 338; State v. Johnson 
(1920, Wis.) 176 N. W. 224; Gustafson v. Rhinow (1920, Minn.) 175 N. W. 
903. Note also principal case. 

a Brodhead v. Wisconsin (1865) 19 Wis. 624. 

"State v. Handlin (1917) 38 S. D. 550, 162 N. W. 379. 

"State v. Clausen (1921, Wash.) 194 Pac. 793. 

"Jones v. Portland (1917) 24s U. S. 217, 38 Sup. Ct 112. 

""If there is a moral and honorable claim upon the public treasury, although 
there be no debt, which could obtain recognition in a court of law or equity, a 
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however, in determining the existence of such an obligation; this is 
a question of fact for the court in construing the constitutionality of 
tax statutes. Courts should be governed by legislative recognition of 
such a duty if there is any reasonable basis. 18 To create a moral obli- 
gation justifying an expenditure of public funds, the majority opinion 
in the principal case held that there must be some direct benefit received 
by the state, or some injury suffered by the claimant under circum- 
stances where the state might in fairness be asked to respond. It is 
not difficult to find elements of both. Under the draft system, the 
amount of military services due from each community was determined. 
The rendition of this service was a burden resting upon the entire 
community and no more was due from one member than from another. 
While service was required only of those within certain ages, yet it 
was morally due for all alike. Certain members were exempted solely 
because the law presumed their physical disability to bear arms. The 
state is but the aggregate of those from whom the debt was due. 
Does not the sacrifice and service of those chosen, a part having suf- 
fered for the whole, give rise, therefore, to those circumstances 
creating the state's equitable obligation? The majority of the court 
have no difficulty in finding it imposed on the national government. 
Such a duty has been recognized since colonial times and has found 
expression in an act passed by ihe first Congress providing for pen- 
sions and land grants to those who had served in the Revolutionary 
War." It is thus difficult to follow the court's decision that there is 
no reasonable basis on which the legislature might deem a moral obliga- 
tion to rest upon the state, more especially where such obligation has 
been recognized by a vote of the people. The benefit to the state is 
direct, not remote. The United States is bound by its organic law 
to guarantee to the state its form of government and to protect it 
against invasion. The state is then vitally interested in the preserva- 
tion of the national government and territory in all of its integrity 
and power ; defeat in a war might mean the loss of state sovereignty 
and territory. The war was fought by united states for a mutual and 
individual purpose; for the state to aid the national government, 



basis for the exercise of the taxing power is furnished." State v. Clausen, supra 
note 13 at p. 794; W heeler v. State (1907) 190 N. Y. 406, 83 N. E. 54; Woodall 
v.Darst (1912) 71 W. Va. 350, 77 S. E. 264 ; United States v. Realty Co. (1895) 
163 U. S. 427, 16 Sup. Ct. 1120; 17 Rose's Notes on U. S. Rep. 705-707; Judson, 
Taxation (2d ed. 1917) sec. 557. 

"This is recognized in the majority opinion: "We are not forgetful of the fact 
that if there is any reasonable ground for the legislative decision that a moral 
obligation exists, the courts may not intervene." See also United States v. Realty 
Co. supra note 15; Oswego and Syracuse' Ry. v. State (1919) 226 N Y 111 
124 N. E. 8. "" ' 

"Act of Sept. 29, 1789 (1 Stat, at L. 95). 
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therefore, is but the exercise of measures in its own self defence. 18 
The Supreme Court of Washington specifically held that an act pro- 
viding for bonuses to veterans of the late war involved a public purpose, 
in the discharge of the moral and honorable obligation of the state 
to recompense those who had served in the military forces of our 
country. 1 * 

The question no doubt falls within that twilight zone in which minds 
may reasonably differ. The wisdom of bonus legislation and the 
economic policy involved are for the legislature rather than the courts. 
Legislative determination, strengthened by the vote of the electorate, 
should have been sufficient to justify a decision favorable to the 
Statute. 20 

THE VALIDITY ABROAD OF ACTS OF THE RUSSIAN SOVIET 
GOVERNMENT 

The acts of the Russian Soviet Government with respect to private 
property, many of which have been deemed contrary to the funda- 
mental principles of modern organized society, have now become the 
subject of challenge, not merely in the chancelleries, but in the courts 
of other countries. What may become a typical action is exemplified 
by the case of Luther v. Sagor ( 1921) 37 T. L. R. jjj, recently decided 
by the British Court of Appeal. In 1919, certain lumber belonging to a 
Russian company was confiscated in Russia by the Soviet Government, 
under decree, and was later, in 1920, sold to the defendants in England 
by the Soviet agents. The original owners thereupon sued the defend- 
ants in England claiming a declaration of their title to the property 
and damages for its conversion. They of course contested the legality 
of the act of confiscation by the Soviet authorities and of any title 
derived through such act. The lower court, by Roche, J., 1 held that, 



"State v. Johnson (1919, Wis.) 17s N. W. 589. Note also State v. Johnson, 
supra note 10 at p. 227 : "We [the state] are an integral part of the nation ; hence 
a defense of the nation is a defense of us. In furnishing troops to the Federal 
Government, we are in reality furnishing them to ourselves, because they are to be 
used for our benefit." To the same effect see State v. Handlin, supra note 12; Cf. 
Opinion of Justices (1906) 190 Mass. 6n, 615, 77 N. E. 820. 

" State v. Clausen, supra note 13 ; Gustafson v. Rhinow, supra note 10. 

" The modern tendency of the courts to yield to the judgment of the legislature 
in those matters which are not purely judicial, but rather questions of policy, is 
aptly shown in the extension of the police powers of the state. German Alliance 
Ins. Co. v. Lewis (1913) 233 U. S. 389, 34 Sup. Ct. 612; Chicago, B. & Q. Ry. v. 
McQuire (1911) 219 U. S. 549, 31 Sup. Ct. 259. When passing upon the consti- 
tutionality of a tax, the absence of a public purpose must be clearly seen. Booth v. 
Town of Woodbury, supra note 7; Woodall v. Darst, supra note 15; Jones v. 
City of Portland, supra note 14; Cf. Green v. Frasier (1920) 253 U. S. 233, 40 
Sup. Ct. 499. 

1 [1921] 1 K. B. 456. 



